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The council of a strata corporation must hold a hearing
requested by an owner or tenant pursuant to section
34.1 of the Strata Property Act (“Act”), which states:

34.1(1) By application in writing stating the reason
for the request, an owner or tenant may
request a hearing at a council meeting.

(2) If a hearing is requested under subsection
(1), the council must hold a council meeting
to hear the applicant within 4 weeks after
the request.

(3) If the purpose of the hearing is to seek a
decision of the council, the council must
give the applicant a written decision within
one week after the hearing.

Electronic hearings are a reality for most Strata
Corporations during COVID. It is anticipated that
electronic hearings will become the norm leading into
the future. There are many questions regarding the
extent to which hearings, electronic or otherwise, at a
council meeting impact privacy and who may attend.
Most argue that observers should not attend hearings.
Others argue that observers should be permitted in
certain circumstances. The most prudent course of
action based upon a review of the legislative scheme,
the guiding principles and the political backdrop is to
amend the bylaws to prohibit observers at hearings.

There is a significant distinction between attendances at
a hearing by observers as compared to authorized
representatives. Authorized representatives may
attend a hearing with the consent of council and the
applicant. Authorized representatives include, for
example, spokespersons, legal counsel, witnesses or any
other persons whose attendance is necessary to assist
with the hearing process. An authorized representative
has a direct role and interest as a participant in the

hearing. Conversely, observers simply attend, observe
and listen. They are unnecessary bystanders whose
mere presence in a strata context could raise privacy
concerns and allegations of undue influence, bias,
political motivation, bullying or other improper actions.

The council has a duty to manage, administer and
govern the strata corporation. These duties are broad
and include procedural, substantive, legislative and
guasi-judicial duties. The hearing is viewed primarily as
a quasi-judicial function.

Section 27(1) of the Act authorizes owners to direct or
restrict the council in its exercise of powers and
performance of duties by a majority vote resolution at a
general meeting. However, this power is not available
for quasi-judicial functions pursuant to section 27(2) of
the Act, which reads as follows:

27(2) The strata corporation may not direct
or restrict the council under subsection (1) if
the direction or restriction

(a) is contrary to this Act, the regulations or
the bylaws, or
(b) interferes with the council's discretion to
determine, based on the facts of a particular
case,
(i) whether a person has contravened a
bylaw or rule,
(i) whether a person should be fined,
and the amount of the fine,
(iii) whether a person should be denied
access to a recreational facility,
(iv) whether a person should be
required under section 133 (2) to pay
the reasonable costs of remedying a
contravention of the bylaws or rules, or
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(v) whether an owner should be
exempted under section 144 from a
bylaw that prohibits or limits rentals.

The Act codifies the principle that owners cannot
interfere with the council’s authority for certain quasi-
judicial functions and related decisions and remedies.

In effect, the Act precludes an owner from meddling in
this realm. The legal scheme favors privacy, due
process, fairness and a reasonableness standard. This is
best accomplished in a strata context by prohibiting
observers.

Regulation 4.01 defines “hearing” as an opportunity to
be heard in person at a council meeting. Standard
bylaw 17 addresses whether observers may attend
council meetings. Although this bylaw permits owners
to attend council meetings as observers, it restricts their
attendance at a hearing before council as follows:

17(4) Despite subsection (3) (which permits
owners to attend council meetings as
observers), no observers may attend
those portions of council meetings that
deal with any of the following:

(a) bylaw contravention hearings under
section 135 of the Act;

(b) rental restriction bylaw exemption
hearings under section 144 of the
Act;

(c) any other matters if the presence of
observers would, in council’s
opinion, unreasonably interfere
with an individual’s privacy.

The prohibition on observers attending bylaw
contravention or exemption hearings is straightforward.
The privacy restriction raises different issues.

Privacy includes the collection, use, disclosure and
protection of personal information pursuant to the
Personal Information Protection Act (“PIPA”).
“Personal information” means any information,
whether fact or opinion, regarding an identifiable
individual excluding “Business Contact Information”
(e.g. a person’s name and business address, business
telephone, business fax number and business email
address).
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What is clear is that the definition of “personal
information” is very broad. Most hearings are
convened to address bylaw contravention issues,
alteration approval requests and disputes in advance of
Civil Resolution Tribunal applications. Arguably any
information, facts or opinions expressed at these
hearings could raise privacy issues requiring an
adjudication of whether the privacy exclusion test was
met or not. Such a high threshold test makes it difficult
to impossible to imagine an example of when an
observer might be permitted to attend since the subject
matter of all hearings likely requires the disclosure of
“personal information”. Whether the privacy
interference is “unreasonable” or not only adds to the
complexity by creating another hurdle for council to
overcome.

This discussion leads to the inescapable conclusion that
disclosure of personal information by definition will
always result in privacy concerns during a hearing
before council. The strata corporation has the primary
obligation to protect personal information that it
collects. This is a heavy burden. In the absence of a
legitimate business purpose, a valid consent to the
release of private information or a bylaw or policy
governing legitimate privacy exceptions, the council
should not disclose such information. It must always
have a proper legal basis for the collection, use or
disclosure of personal information.

It is hard to imagine an example where transparency
trumps privacy in the context of a council hearing.
Observers are not the watchdogs of democracy at a
hearing. The opposite is true. The presence of
observers raises serious privacy and other impropriety
concerns.

Further, there is a political backdrop of calls to expand
the Information and Privacy Commissioners’ powers to
support a robust enforcement regime utilizing order
making powers and administrative monetary penalties
to enforce compliance. There have been calls for these
changes for over a decade. This means that councils
should be ever more vigilant when addressing privacy
issues leading forward to minimize liability concerns
associated with a breach of privacy.
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The safest course of action for the protection of
councils and strata corporations is to err on the side of
caution and to prohibit, by bylaw, all observers from
attending hearings. This course of action eliminates all
of the concerns noted above and provides certainty.

In conclusion, strata corporations should retain a
qualified strata lawyer to address bylaw amendments
authorizing electronic hearings, governing privacy issues
and prohibiting observers from attending hearings.
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