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After the heat dome in 2021, it is not a surprise that
strata corporations are being flooded with requests
from owners who wish to install air conditioners or
heat pumps. Many strata corporations are opting to
permit air conditioners or heat pumps, and it is
important to understand the implications of doing so.

Does a council have to permit air conditioners or heat
pumps?

Most strata corporations have bylaws similar to
Standard Bylaw 5 (obtain approval before altering a
strata lot), and Standard Bylaw 6 (obtain approval
before altering common property). In other words, in
most cases an owner is not permitted to install an air
conditioner or heat pump, except with approval from
the council. In Rasmussen v. The Owners, Strata Plan
VIS 1611, 2022 BCCRT 711, an owner made a claim
against the strata corporation for a failure by the strata
council to approve the installation of a heat pump in a
strata lot and on the roof. The owner argued that the
council had unreasonably withheld approval under the
bylaws. The council said that it had wanted to consider
heat pumps in a balanced and fair manner, and
indicated that it had planned to propose a related
bylaw amendment at the next general meeting. The
CRT held that the council had considerable discretion
in deciding whether to approve Mr. Rasmussen’s heat
pump. The council was considering other applications
at the same time, and the CRT stated as follows:

| find the strata’s concerns about cumulative
effects were well-founded and a valid
consideration. Multiple heat pumps means
multiple sources of noise and vibration,
multiple penetrations of the building envelope,
and potential electrical load issues. As well, not

every owner who wants a heat pump will be
able to place it directly above them on the roof
like Mr. Rasmussen.

Human Rights

Although a strata council has discretion to determine
whether or not to approve a heat pump or air
conditioner, it is important to note that a strata
corporation has a duty to accommodate a disability
under Section 8 of the Human Rights Code. If an
owner provides satisfactory evidence that the owner
has a disability, and that a heat pump or air
conditioner is medically necessary, the strata
corporation has a duty to accommodate it up to the
point of undue hardship. If accommodation includes
approving the installation of a heat pump or air
conditioner, the strata corporation will still have the
ability to determine the conditions under which it can
be installed (see the discussion of bylaws below).

Is the Installation of a Heat Pump or Air Conditioner a
significant change in the use or appearance of
common property under Section 71 of the Strata
Property Act?

Section 71 of the Strata Property Act prevents a strata
corporation from making a significant change in the
use or appearance of common property, except with
approval by a % vote at an annual or special general
meeting.

In Leishman v. The Owners, Strata Plan VR 2648, 2022
BCCRT 1136, the Civil Resolution Tribunal stated that
finding whether a heat pump or air conditioner is a
significant change depends on the specific facts of each
case. Factors to be considered are: whether it is
visible to residents or the general public; whether the
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the building envelope, or that certain
steps be taken to protect the building

change affects the enjoyment of a unit or provides a
benefit to a unit; whether the change creates an
interference or disruption; whether it impacts the envelope;
marketability or value of a unit; the number of units in
the building; and how the strata corporation has
governed itself in the past. If a proposed heat pump or
air conditioner is the first to be installed in the
building, it is arguable that the installation constitutes
a significant change, and it is prudent to cause the regard);
change to be approved in advance by a % vote under
Section 71 of the Strata Property Act. This could be
accomplished in the same resolution as a bylaw change
(see below).

o That the make and model be of a type
that will not cause noise greater than a
certain number of decibels (many
municipalities have bylaws in this

o That it be installed by a professional
and qualified contractor in compliance
with all applicable building codes;

o That the owner sign an Alteration and
Indemnity Agreement in form
agreeable to the strata council; and

Bylaws

A strata corporation that intends to prohibit heat
pumps or air conditioners should specifically have a
bylaw that prevents them. On the other hand, a strata
corporation that intends to permit heat pumps or air
conditioners should have a bylaw that:

o That the owner take certain steps
upon installation, for example::

= |nstalling the heat pump or air
conditioner in strict
accordance with the terms of
the application made by the

e Provides that no owner, occupant, or tenant
will use or install a heat pump or air
conditioner, except with written approval from
the strata council;

owner;

e Sets out information that an owner, occupant, = Obtaining all required permits;

or tenant must provide to the council when '
seeking approval. Such information should = Causing the contractor doing

include the proposed location of the heat
pump or air conditioner, the make and model
of the heat pump or air conditioner, and any

the installation to be insured,
and to be registered and in
good standing with WorkSafe

other information required by the council;

Considers factors such as electrical capacity,
noise, vibration, and potential impacts to the
building envelope caused by the installation.
The bylaw should set out the conditions upon
which the council would approve a heat pump
or air conditioner. The following are examples
of typical requirements:

o That it be located on a balcony, deck,
or patio;

o That it not require any penetration to

BC;

= At the owner’s expense, doing
all repairs and alterations to
the heat pump or air
conditioner that become
necessary in future; and

= At the owner’s expense,
removing the heat pump or air
conditioner at the end of its
useful life.
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Alteration and Indemnity Agreement

It is strongly recommended that a strata council seek
advice from a lawyer regarding the terms of an
Alteration and Indemnity Agreement to be signed by
an owner, prior to installing a heat pump or air
conditioner. It is notable that the law of privity of
contract prevents an Alteration and Indemnity
Agreement from being binding on a buyer of the strata
lot. Therefore, it is critical to have a process that will
obligate new buyers to, at the time of purchase enter
into a new Alteration and Indemnity Agreement with
the strata corporation regarding an existing heat pump
or air conditioner.

Heat pumps and air conditioners in British Columbia
are the new reality. A proactive council will planin
advance, and have a process for applications to be
made in future.



