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In May 2023, the Government of British Columbia made
significant amendments to the Strata Property Act (the “Act”)
to enable broader use of electric vehicles in strata
corporation buildings (for further details, see the writer’s
article in the Summer 2023 CHOA Journal). Many of those
changes would not become effective until the approval of
subsequent Regulations. In December 2023, regulations
were approved under the Electric Vehicle Charging and
Electric Management Regulation (for further details, see the
writer’s article in the Spring 2024 CHOA Journal). The purpose
of this article is to review how the Civil Resolution Tribunal
(the “CRT”) has dealt with disputes regarding electric
vehicles, electrical planning reports, and heat pumps.

Electric Vehicles

In Curtis v. The Owners, Strata Plan EPS4098, an owner
argued that the strata corporation was overcharging him for
using an electric vehicle charger. The strata corporation had
a bylaw that set out a user fee of $35 for charging an EV in a
parking stall in accordance with Regulation 6.9.

Regulation 6.9 states as follows:
6.9 (1)Forthe purposes of section 110 of the Act, a
strata corporation may impose user fees for the use of
common property or common assets only if all of the
following requirements are met:
(a)the amount of the fee is reasonable;
(b)the fee is set out
(i)in a bylaw, or
(ii)in a rule and the rule has been ratified under section
125 (6) of the Act.
(2)A user fee imposed by a strata corporation may be a
fixed amount or an amount determined on a
reasonable basis, including, but not limited to, the
following:
(a)the user's rate of consumption;
(b)the recovery of operating or maintenance costs by
the strata corporation;
(c)the number of users;
(d)the duration of use.

The owner argued that the user fee was not reasonable
because it did not reflect his actual electricity consumption.
The strata corporation argued that it is not feasible to impose
user fees based on each user’s actual consumption, and
indicated that a fixed rate for all owners was the most
appropriate method. The strata Corporation further argued
that it would incur increased administrative costs if it had to
audit each user’s EV charger use. The CRT held that:

I find that because the strata is imposing the user fee,
it has the burden of proving that the fee is
reasonable. As noted, the strata provided no
explanation for how it determined the user fee. It
provided no evidence of relevant factors, such as
average use, prevailing market conditions or of the
costs that it incurs for EV charging. In the absence of
further evidence from the strata about why it believes
the S35 per month user fee is reasonable, | find the
strata has not established that the user fee is
reasonable in the circumstances.

The CRT held that the bylaw was not enforceable to the
extent that it charged a user fee of $35 per month for EV
charging, and ordered the strata corporation to stop
enforcing that portion of the bylaw. Further, it ordered the
strata corporation to reimburse the owner for the full $35 per
month for his user fee payments for 8 months. This decision
came as a surprise to the writer because Regulation 6.9
specifically authorizes a user fee in a fixed amount. However,
it should be a cautionary tale for strata corporations that
choose to impose a fixed user fee instead of basing the fee on
rate of consumption. Based on the decision, it appears that a
council is obligated to take steps to ensure that the fee is
reasonable (perhaps based on average use, prevailing market
conditions, or costs incurred). The decision came out on
September 26, 2024, and has not been followed in any
subsequent decisions.

In Kabut v. The Owners, Strata Plan NW 1378, an owner made
a claim against a strata corporation on the basis that the
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strata corporation had failed to enforce the bylaws against an
owner who was using a common property electrical outlet to
charge a golf cart. The strata corporation argued that there
was no bylaw that prohibited this. The owner argued that
the strata corporation had not followed part 5.2 of

the Strata Property Regulation requiring the strata
corporation to obtain an electrical planning report by
December 31, 2026. The CRT inferred that the owner was
arguing that without such report, the strata

corporation should not allow golf cart charging from common
property outlets. The strata corporation provided evidence
showing it had retained a qualified person to complete the
report. The CRT noted that the Regulations do not prevent

a strata corporation from allowing electric vehicle charging
while the report is being completed. The CRT found that the
owner had not proven that the golf cart owner had breached
the bylaws, and the CRT declined to order the strata
corporation to enforce the bylaws.

Heat Pumps

There are no sections of the Strata Property Act that
specifically relate to the installation of a heat pump.
However, Standard Bylaw 6 provides that an owner must
obtain the written approval of the strata corporation before
making an alteration to common property. In the writer’s
experience, most strata corporations have a bylaw similar to
Standard Bylaw 6, which requires an owner to obtain
approval before installing a heat pump in a strata lot (for
further details, see the writer’s article in the Winter 2022
CHOA Journal)

In Clarke v. The Owners, Strata Plan LMS1257, the owner
applicant wanted to install a heat pump on his balcony, which
would have punctured the common property building
envelope. It would have been the first in the strata
corporation. The strata corporation did not approve the
application, opting instead to initiate a planning process for
heat pumps. The strata corporation had approved a bylaw
about heat pumps and hired an engineer to develop heat
pump recommendations. The CRT found that the strata
corporation’s decision to consider the broader implications of
heat pump installations was done in good faith, and declined
to order that the owner be given permission to install a heat
pump. The CRT also declined to order the strata corporation
to pay $5,000 in compensation to the owner.

In Brown v. Section 1 of The Owners, Strata Plan VIS 3990, the
strata corporation consisted of an apartment section and a
townhouse section. The owners of an apartment strata lot
made a claim against the apartment section on account of
the apartment section’s rejection of their request to alter
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common property by installing a heat pump that included
rooftop components. The owners claimed that the refusal
was unreasonable. They requested that the apartment
section be ordered to grant permission, and $5,000 in
compensation to reflect increased costs since they first
requested permission. The CRT held that the apartment
section had broad discretion when considering a common
property alteration request. The evidence indicated that the
apartment section had responded to the owners when they
applied for approval. The response included an
acknowledgement that warmer summers meant that some
units would become uncomfortably hot. However, the
apartment section also stated that it was concerned about
how to retrofit the building for cooling systems that it was
not designed to accommodate, and indicated that it intended
to present a resolution at the next annual general meeting to
fund a building-wide study to address the feasibility of heat
pumps. The apartment section denied the request on the
basis that it was concerned about electrical load, noise, the
integrity of the building envelope, and other considerations
and invited the owners to make a new request after the study
was complete. At the AGM, the strata corporation approved
a $15,000 expense for the cost of a strategy to heat and cool
the building. The apartment section also hired a lawyer to
draft a detailed heat pump bylaw. The CRT held that it was
appropriate for the apartment section to:

“consider the precedent-setting possibility of allowing
a heat pump, since the applicants’ request was the
first. As noted, the law of significant unfairness
requires strata corporations to treat owners equitably,
so approving one heat pump has implications for
future heat pump requests.”

The owners argued that the apartment section had treated a
request for an electric car charger differently because it
permitted an owner to charge an electric car with no study of
the building’s electrical capacity. However, the apartment
section countered the argument by indicating that it had
allowed an owner to use a standard plug-in to charge their
car and that no car charger was installed (and therefore there
was no alteration to common property). The CRT held that
there was no proven inequitable treatment. The owners also
argued that the section’s failure to promptly approve their
heat pump installation had a significant impact on their
quality of life. The apartment section argued that the owners
could have used portable, interior air conditioners to manage
the heat. The CRT agreed that a heat pump was not the only
way for the applicants to cool their strata lot, and that the
decision was not unduly burdensome. The CRT further
concluded that the apartment section did not need to have a
specific bylaw about heat pumps in order to reject the
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owners’ request. The CRT concluded that the apartment
section’s rejection of the owners’ request was not
significantly unfair

Electrical Planning Reports

Section 94.1 of the Act requires a strata corporation to obtain
an electrical planning report from a qualified person.
Regulation 5.8 sets out the dates by which a strata
corporation must obtain an electrical planning report.

In Brown v. Section 1 of The Owners, Strata Plan VIS 3990, the
CRT stated that:

I note, as well, that in December 2023, the legislature
amended the SPA and Strata Property Regulation to
require strata corporations to

obtain electrical planning reports, in part to plan for
the electrical capacity required for anticipated future
heating and cooling demands. This shows the
apartment section’s concerns about the electrical load
were rational

Conclusion

In summary of the above decisions, a council should be aware
that:

e A council should be cautious in establishing a fixed
user fee for electric vehicle use. It is critical that the
user fee be reasonable.

e Astrata corporation is not likely to be ordered to
permit the installation of a heat pump. Provided that
it is taking active steps to determine a reasonable
approach to the installation of heat pumps.

e A heat pump is only one way to cool a strata lot
(portable air conditioners are a reasonable
alternative).
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