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Privacy & Education

The participants agree that the legal work performed for this seminar is
for general education purposes only and does not constitute legal
advice in relation to any specific matter, circumstances or fact
pattern involving the participants.

Due to the nature of information protected under the Personal
Information Protection Act, and the confidentiality of each participant
and their strata corporation, answers to strata corporation specific
guestions cannot be given during the seminar.

Should any one who takes the course want legal advice pertaining to
any specific matter, circumstances or fact pattern then such party
must enter into a solicitor/client relationship with a lawyer for such
purpose.

Participants are requested to respect the privacy of those persons
attending and participating in the seminars.
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What is a contract?

A contract is an agreement between two (or more) parties which
creates obligations for each party that the Courts will enforce.

A contract may not be enforceable in the Courts, just like a bylaw of
a strata corporation may not be enforceable at the Civil Resolution
Tribunal.

Unenforceable bylaws
“121(1) A bylaw is not enforceable to the extent that it

(a) contravenes this Act, the regulations, the Human Rights Code or
any other enactment or law”

An oral (verbal) contract can be enforceablein the Courts. See Case
National Investment Ltd. v. 1219925 B.C. Ltd., 2022 BCSC 2250.



Why are contracts important?

If a party breaches his/her obligations under a contract, and if the other
(innocent) party suffers a loss, the Courts can and do order the party in
breach to pay compensation to the other party for breaching the
contract. The legal word for this kind of compensation is “damages”.

Super Save Disposal Inc. v. Tristar Cap & Garment, 2013 BCPC 79,
2014 BCSC 690.

Shortly (less than 2 weeks) after signing a contract with Super Save,
Tristar changed its mind about going ahead with the contract, and
ended it. The Courts found that, even though Super Save never
provided any services to Tristar, the contract was enforceable, and
Tristar was ordered to pay Super Save damages for breach-of contract.



Basics of contract law

« Formation of a contract

Three essential elements:
— offer and acceptance
— consideration
— certainty of terms

What is consideration?

— exchange of value between the parties, i.e. a sale and purchase
of goods

— exchange of agreements between the parties to do something



Basics of contract law

« “Term” of a contract and auto renewal clauses

Contracts have a start date, and an end date. The contract becomes
legally effective on the start date. The period of time between these two
dates is called the “term” of the contract.

“TERM AND RENEWALS. This Agreement is for a term commencing
on the date hereof and continues for 5 years thereafter (the “Term’) and
shall be automatically renewed for successive 5 year terms (each a
‘Renewal Term’) without further action by the parties, but may be
terminated by the Customer providing not more than 120 days and not
less than 90 days written notice by registered mail prior to the end of
the Term or any Renewal Term (the ‘Cancellation Window’)...”




Basics of contract law

Tips for auto renewal clauses:
1. delete the clause, or

2. make sure the strata corporation has the right to cancel the
contract by complying with the “Cancellation Window”, and

3. make sure the “Cancellation Window” is at least 3 months (ideally 6
months) before the end date of the contract.



Basics of contract law

 Damages (compensation) for breach of contract

If a party breaches his/her obligations under a contract, and if the other
(innocent) party suffers a loss, the damages to which the innocent party
is entitled are the amount of money required to put the innocent party in
the same position as if the breach of contract had not occurred.

Mitigation

Where the (innocent) party suffers a loss, the law requires that party to
take all reasonable steps to minimize its loss caused by the breach of
contract.
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Basics of contract law

 Damages (compensation) for breach of contract

Liquidated Damages

The law permits the parties to agree, in the contract, on the amount of
compensation that the party in breach must pay to the other (innocent)
party if the contract is terminated before the end date due to that party’s

breach.

This amount of money that is agreed upon in advance is referred to as
“liquidated damages” in contract law.
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Basics of contract law

 Damages (compensation) for breach of contract

Liquidated Damages

Super Save Disposal Inc. v. Tristar Cap & Garment, 2014 BCSC 690

“Customer agrees to pay Contractor, as liquidated damages, an amount equal
to the greater of (1) ..., or (2) the sum of amounts due to the Contractor for
the balance of the entire term remaining on this Agreement.”

“On first impression, Tristar's submission has some merit. It seems unfair that a
person who signs a contract, immediately resiles from it [decides to not go
ahead with the contract], and receives no benefit from it, should have to pay the
full contract price for services it does not want and never receives.” (paragraph
25)
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Basics of contract law

 Damages (compensation) for breach of contract

Enforceability of a liquidated damages clause

1. Are the damages “a genuine pre-estimate” of the innocent party’s
loss? If yes, the clause is enforceable.

‘| conclude that the income stream lost over the remaining [the entire 2
year] term of the contract amounts to a genuine pre-estimate of
damages and is not a penalty.” (paragraph 46)
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Basics of contract law

« Damages (compensation) for breach of contract

Enforceability of a liquidated damages clause

2. Are the damages a “penalty”? If yes, the clause is either
unenforceable, or the Courts will reduce the amount of the damages
payable by the party in breach.

“‘Relief against penalties and forfeitures

24 The court may relieve against all penalties and forfeitures, and in
granting the relief may impose any terms as to costs, expenses,
damages, compensations and all other matters that the court thinks
fit.” (Law And Equity Act of BC)
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Are contracts negotiable?

Yes, contracts are negotiable, with one exception: a contract cannot
contravene/”’opt out of” federal legislation, the Strata Property Act or
any other BC legislation, or municipal legislation, including municipal
bylaws. This general legal principle is called, “contracting out of
legislation”.

676083 B.C. Ltd. v. Revolution Resource Recovery Inc., 2019 BCSC
2007

“Revolution describes its preprinted forms [standard contracts] as a
‘template’ which serves as the ‘starting point’ for negotiations with its
customers. Mr. McRae [President of Revolution] states that it is ‘quite
common’ for Revolution’s sales representatives to modify the
preprinted terms through negotiations with customers.” (paragraph 22)
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Legal authority of the council

Section 38 of Strata Property Act

“Capacity to enter contracts and join organizations

38 In addition to its capacities under any other enactment, a strata
corporation has the capacity

(a) to enter into contracts in respect of its powers and duties under this
Act and the bylaws,”

« waste management services contracts — majority vote resolution of the
council is sufficient.

« fibre optics contracts — is likely a “disposition” of common property, which
requires a % vote resolution of the owners. See section 80(2)(a) of the
Strata Property Act, and the definition of “dispose” in section 29 of the
Interpretation Act of BC.
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Waste management services

contracts
1. Rate Adjustments

“Contractor reserves the right to adjust the rates hereunder (including by way of
a separate surcharge) effective immediately and without notice based on
any of the following factors (either individually or in any combination):

(i) there has been an increase in Contractor’s operational costs including,
without limitation, an increase to its (a) labor costs; (b) disposal costs; (c)
insurance costs; (e) there has been a change in the composition of
Customer’s Waste Material...; or (f) Customer’s Waste Material exceeds an
estimated average weight of 45 kgs per cubic yard;”

(i) there has been a change in local, provincial or federal laws or regulations
or there has been an imposition of taxes, fees or other governmental
charges assessed or passed through to Contractor..., or

17



Waste management services

contracts
1. Rate Adjustments

(iii) there has been an increase (over the previous 12 months from each
anniversary date of the Agreement) in the Consumer Price Index (excluding
gasoline) as published by Statistics Canada.”

“Where the circumstances described above do not apply, Contractor may also
upon written notice to Customer adjust the rates herein and which
adjustment shall be effective on the date specified in the notice. Notice from
Contractor may be either on an invoice or by separate notification given on or
before the effective date of the adjustment. Customer shall have the
opportunity to object to such price increase by providing written notice of such
objection via certified mail to Contractor. However, if Customer does not so
object to such increase within 15 days, this Agreement shall be deemed to be
amended to reflect the increased rate.”
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Waste management services

contracts
2. Right of First Refusal

“Customer and Contractor agree that if at any time during the currency
of this Agreement Customer either receives a bona fide offer from an
arm’s length third party or enters into an agreement with any third party
for the provision of the same or similar services as Contractor provides,
Customer will within 10 days deliver a copy of the Offer or agreement to
Contractor. Contractor is hereby granted the right of first refusal to
provide the services to Customer upon the expiration of the Term of
this Agreement by notice in writing to Customer not less than 30 days
after its receipt of the Offer. Contractor may also at any time either
before or after receipt of the Offer or agreement re-negotiate or extend
the terms of this Agreement with Customer, including adjusting the
rates payable under this Agreement.”
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Waste management services

contracts
2. Right of First Refusal

This kind of clause is a “restraint of trade clause” in contract law.

Elsley. v. J.G. Coallins Ins. Agencies, [1978] 2 S.C.R. 916

“A covenant [clause] in restraint of trade is enforceable only if it is reasonable
between the parties and with reference to the public interest. As in many cases
which come before the courts, competing interests must be weighed. There is
an important public interest in discouraging restraints on trade, and maintaining
free and open competition...On the other hand, the courts have been
disinclined [reluctant] to restrict the right to contract, particularly when that right

has been exercised by knowledgeable persons of equal bargaining power.”
(pages 923-924)
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Waste management services
contracts

Summary:

1. never sign a contract for more than 1 year,
2. auto renewal clauses — see previous slide,

3. “No surcharges will apply during the term”, or work through the
“Rate Adjustments” clause word by word with the service provider,
and

4. delete the Right of First Refusal clause.
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Fibre optic contracts

“Stratas Beware: This Communications Agreement Gives the Strata
Worse Than Nothing” (The CHOA Journal-Fall 2016 Bulletin: 200-150)

“Exclusive Communication Agreements” (Tony Gioventu, Condo
Smarts, The Province, March 30, 2023 Bulletin: 300-1036)

The MDU Access Condition
No service provider (Telus, Rogers, Bell) can prevent (or restrict)
another service provider from delivering fibre optic services to owners

In the same residential strata building.

(CRTC decision 2003-45)
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Fibre optic contracts

1. Alterations to common property — % vote approval

“The intent of this Agreement is to permit [service provider] to have access to
the common areas of the building...to install telecommunications equipment (at
no cost to either party)...”

A fibre optic contract is a special kind of alteration agreement. Consequently,
the contract needs to include clauses that give the strata control over all
installation work to be performed by the service provider.

2. Repair

“[Service provider] agrees to repair, at its sole expense, any direct damage to
the Building caused by its operation of installed Equipment, Equipment,
Equipment Space(s) or its fibre optic network.”
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Fibre optic contracts

3. Ownership of equipment
“Installed Equipment and any other Equipment at all times remains the

personal and moveable property of [service provider], and will not
become a fixture.”

4. Removal of equipment

“Upon termination of this Agreement, [service provider] shall have
30/60/90 days to remove the Equipment.”
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Fibre optic contracts

5. Indemnity in favour of Strata

“[Service provider] shall indemnify and hold the Strata Corporation
harmless from and against any and all costs and expenses (including
legal costs), claims, damages, liabilities, actions, causes of action and
losses including any and all loss of or damage to property (including the
common property)...which are caused by Equipment or any Equipment
Space installed by [service provider]...”

*This is a critically important clause that MUST be included in a fibre
optics contract.

*NEVER agree to give the service provider a reciprocal indemnity in
its favour.
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Fibre optic contracts

6. Exclusion of liability in favour of Strata

“The Strata Corporation will not be liable or responsible in any way to
[service provider] for any loss or destruction of or damage to installed
Equipment or Equipment Space(s) occurring at any time whatsoever
and whatever the circumstances surrounding any such
occurrence...Without restricting the generality of the foregoing, the
Strata Corporation will not be liable or responsible in any way for...
damage...caused by:

a. sprinkler, drainage or plumbing systems;”

*This is a critically important clause that MUST ALSO be included in
a fibre optics contract.
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