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Privacy & Education

The participants agree that the legal work performed for this seminar is
for general education purposes only and does not constitute legal
advice in relation to any specific matter, circumstances or fact
pattern involving the participants.

Due to the nature of information protected under the Personal
Information Protection Act, and the confidentiality of each participant
and their strata corporation, answers to strata corporation specific
guestions cannot be given during the seminar.

Should any one who takes the course want legal advice pertaining to
any specific matter, circumstances or fact pattern then such party
must enter into a solicitor/client relationship with a lawyer for such
purpose.

Participants are requested to respect the privacy of those persons
attending and participating in the seminars.



Accessibility: fundamentals

“ the goal of human rights legislation is
transformative. It is intended to foster an equitable
society.... Likewise accommodation is the process
of fine tuning society so that its structures and
assumptions do not result in the relegation and
banishment of disabled persons from participation,
which results in discrimination against them.”

HRT decision Biggings v Pink, access to a rental unit



Accessibility: fundamentals

Multi family residences must
understand their obligations in respect
of accessibility in order to respond
appropriately to requests for alterations
either to strata lots, rental suites or
residences or to the common property
or common facilities.



Accessibility: fundamentals

Strata corporations are subject to the
provisions of the Strata Property Act

Section 121, a bylaw is not enforceable
fo the extent that it contravenes the

Human Rights Code (HRC) , with the
exception of age restrictions.



Accessibility: fundamentals

The consequence:
 The HRC applies to bylaws & rules

 The HRC applies to all decisions of the
Strata corporation either by council or at a
general meeting when the owners
collectively vote

* When an application for cooling or a heat
pump Is submitted, we must.consider the
Implications of our decisions



What does discrimination look like?

Section 8 of the Code

A person must not, without a bona fide and
reasonable justification,

* A) deny to a person or class of persons
regarding any accommodation, service or facility
customarily available to the public (their public)

* The view of many strata communities is long
held that a decision if it is a bylaw, is applicable
to all owners; however, it cannot be
discriminatory.



What does discrimination look like?

» Strata corporation bylaws that prohibit the use of
air conditioners or devices that ensure safe
levels of heating, cooling and ventilation, may
constitute a violation of the Human Rights Code

* Bylaw example: “ air conditioners that are
inserted into windows, ventilated through
window systems or visible from the outside the
building are prohibited”



What does discrimination look like?

« “Although a bylaw is neutral on its face, and
applies equally to all residents, a person may be
adversely affected by the bylaw because of their
physical disability.

* The bylaw affects the health and quality of life in
a way it does not for other residents who may
not have a physical disability or-health condition.

e [s there a reasonable accommodation or
solution?
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Establishing Discrimination

Can a person show:

e He or she was denied a service or received
differential treatment from other classes of

persons?

 the most common discrimination is based on
physical or mental disability

* The complainant must first establish they have a
disability
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Establishing Discrimination

Can a person show:

* Once the complainant has established they have
a disability, they must then show they received
differential treatment or were denied a service or
facility and that their disability was a factor in
differential treatment.

* The facts must show the differential or adverse
treatment is related, in whole or part to a
prohibited ground of discrimination.
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Accommodating a Disability

Once a case of discrimination has been identified,
the strata corporation must establish that it
accommodated the person to the point of undue

hardship.

There are 3 factors to be considered
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Accommodating a Disability

1) Was the action reasonably necessary to
accomplish a legitimate purpose or goal of the
Strata corporation?

2) Was the action implemented in good faith, and
the belief that it was necessary for the
fulfillment of a legitimate purpose?

3) Can the strata corporation show that it could
not meet its goal and still accommodate the
person without incurring undue hardship?
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Undue Hardship

“Undue hardship may arise If further
accommodation is impossible or can only
occur at excessive cost.”

15



Who must be accommodated?

There are many variations of accommodation for
access and alterations for a variety of reasons
which in each case may have valid claims.

Each case has to be assessed on the merits of the
application and the obligation of the community to
accommodate owners, tenants and residents.
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Who must be accommodated?

“If strata corporations were able to avoid making
buildings and facilities accessible on the basis that
the owner should not have bought in the building in
the first place, individuals with disabilities would be
banished to very specific and limited housing.”

BC Human Rights Tribunal
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Common Requests

Access Accommodation

« Entry/facility ramps * Heat pumps
* Powered stair lifts  Air conditioners
» Electronic door openers  Air filtration systems

for common entries  Alterations to suites for
* Levered Door Handles entry access, mobility
»  Swimming pool ramps or within-spaces or to

lifts accommodate medical

conditions

* 24 hour entry access

. Stairwell Handrails * Pets that are contrary to

the bylaws
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Heat Pumps: Where do we start?

1. Does our strata corporation have a bylaw that applies
to air conditioners or heat pumps?

2. What property is being altered? A strata lot? Common
Property? Limited Common property?

3. Is this an accommodation request under the BCHRC?

4. Is this a significant change in use or appearance of a
Strata lot?

5. Will it require a 74 vote approval at a general meeting?
6. Are there other alternatives to cooling?

/. Has the strata corporation completed an Electric
Planning Report yet?

8. Is there any energy management plan? 19



Heat Pumps: Limitations

1.

4,

Unless amended, The Standard Bylaws of the Strata
Property Act do not require a strata corporation to grant
permission to alter common property, however,
reasonable actions must be taken.

Alteration agreements may be extensive to include all
construction, consulting, legal services, permits,
insurance and future obligations of maintenance and
repairs and do not automatically transfer to subsequent
purchasers

Limited electrical services may impact the ability of the
corporation to grant permission

Impact to adjacent units may impact decisions
20



Managing a heat pump request

« Obtain a written confirmation of the request including the
details of the alteration

« Determine what technical information, including mechanical,
electrical and building penetrations is required prior to
considering the request

« Confirm in writing to the applicant owner the details of the
alteration and specifications of a possible alteration.

« Confirm who is responsible for the installation, operation and
future costs

« Council meets to decide on whether the application is granted
or whether there are any additional conditions or limitations

« Confirm whether this is an accommodation.request-underthe
BCHRC and whether there are options
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Leary Vs Strata Plan VR1001

* In the process of evaluating an application and
determining if the application and the request
are reasonable, the Leary Test is helpful. The
decision is in relationship to smoking; however,
the conditions may be applied to multiple
applications.

1. The test assesses the applicants process and
request

2. Sets a standard for strata corporations to meet
when reviewing applications
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The person seeking accommodation must:

1. Advise the strata council of their disability.
The person must provide enough information
for the strata council to understand that the
person has a disability that is negatively
affected by second-hand smoke.in the strata.
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The person seeking accommodation must:

2. Co-operate with the strata to provide
sufficient medical information to meet these
goals. This may include a medical report. A
brief doctor’s note on a prescription pad will
probably not be comprehensive enough to
establish the need for accommodation and
allow the parties to understand-what options
are appropriate.
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The person seeking accommodation must:

3. Co-operate with the strata to discuss
possible solutions.

The person seeking the accommodation is not
entitled to a perfect accommodation, but to
one that reasonably addresses their needs
and upholds their dignity in their housing.
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The person seeking accommodation must:

4. Co-operate with professionals or other
parties who may have to be involved to
explore accommodation solutions. A person
may have to facilitate access to their unit and
ongoing requests for information.
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The strata council must:

1. Address requests for accommodation
promptly, and take them seriously. A strata
should consider how it will process
accommodation requests on a timely basis,
including between council meetings. For
example, the strata council should ensure that
someone is responsible for recelving such
requests and promptly beginning the
accommodation process.
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The strata council must:

2. Gather enough information to understand
the nature and extent of the need for
accommodation. The strata is entitled to
request medical information that is related to
the request for accommodation. It is not
entitled to any more information than is strictly
necessary for this purpose.
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The strata council must:

3. Restrict access to a person’s medical
information to only those individuals who are
involved in the accommodation process and
who need to understand the underlying
medical condition. The strata council should
keep medical information confidential from the
general membership of the strata.
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The strata council must:

4. Obtain expert opinions or advice where
needed. If this is a request for cooling to
accommodate a medical disability, or health
condition, consider whether there are any
alternatives to a heat pump request to
accommodate the applicant.
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The strata council must:

5. Take the lead role in investigating possible
solutions.

Co-operate with the person seeking
accommodation to constructively explore those
solutions.
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The strata council must:

6. Rigorously assess whether the strata can
implement an appropriate accommodation solution.
In doing so, the strata may have to consider the
financial cost and competing needs of other strata
members with disabllities. In some circumstances, a
solution may not be possible without the strata
suffering an undue hardship. In that case, the strata
council should document the hardship and test its

conclusion to ensure there is no other possible
solution.

32



The Civil Resolution Tribunal Decisions

* |s the request for a heat pump installation and conversion a granted
exemption under the Human Rights Code?

e Quanv. The Owners, Strata Plan LMS 4582
e Was there a reasonable alternative to the request?

e “Eveniflaccept forthe purposes of this dispute that the applicant’s allergies
are a disability that requires accommodation, | find that the-applicant has not
proven that the strata must allow the air conditioner she wants as'a reasonable
accommodation. There is no suggestion that a portable air conditioner, which
does not require any alteration to the building, would not provide the'same
benefits as the air conditioner that the applicant wants.”

e “therequest was denied as there was a useable-alternative in‘the
circumstances”
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What is the collective impact?

e “In Rasmussen v. The Owners, Strata Plan VIS 1611, an owner made a claim against the
strata corporation for a failure by the strata council to approve the installation of a heat
pump in a strata lot and on the roof. The owner argued that the council had unreasonably
withheld approval under the bylaws. The council said that it had wanted to consider heat
pumps in a balanced and fair manner, and indicated that it had planned to propose a
related bylaw amendment at the next general meeting. The CRT held that the council had
considerable discretion in deciding whether to approve Mr. Rasmussen’s heat pump. The
council was considering other applications at the same time, and the CRT stated as
follows:

e Decision: “I find the strata’s concerns about cumulative effects were well-founded
and a valid consideration. Multiple heat pumps means multiple sources of noise and
vibration, multiple penetrations of the building envelope, and potential electrical load
issues. As well, not every owner who wants a heat pump will be able to place it directly
above them on the roof like Mr. Rasmussen.”
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How does a council consider a request?

> W

Review your bylaws closely. Are there restrictions for alterations
or installations of heat pumps or air conditioners?

Review the property locations and designations. Council must
decide whether this is a significant change in use or appearance
of common or limited common property and the location, type
of installation and impact on other strata lots.

Obtain all technical information of the proposed installation.
Review electrical demand and Electric Planning Report

Is this an accommodation request under.the' BCHRC? What
accommodation is being requested?

Are there alternatives to accommodate the request?
Remember: Every building, strata plan and bylaws are different.

Evaluate each application thoroughly before making a decisi%r51.
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Thank you CHOA

Condominium Home Owners’ Association
1.877.353.2462
Go to: www.choa.bc.ca to sign up for the eUpdate

New Westminster Office: 604.584.2462
Vancouver Island Office: 250.381.9088
Interior Office: 250.868.1195

Northern BC Office: 250.640.4229
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