Condominium Home Owners Association

A non-profit association serving strata owners since 1976
Bulletin: 200-055

Headline: Parking

Publication date: March 2005

Publication: CHOA Journal

Written by: Tony Gioventu, Executive Director, CHOA

You can break down the potential problem areas of strata life in several ways. One of our favourites is something we
call The Five P's: people, pets, parking, pot and prostitution. Of the five, the third - parking - can often be the most
contentious, as it is a constant, daily reminder of something gone amiss.

The insanity of parking begins with the variety of parking allocations. Issues surrounding resident parking, visitor
parking, rented parking spaces, RV parking, parking storage, sold parking spaces, parking in front of the garage,
parking in the wrong space, parking in fire lanes, parking on the front lawn and parking bylaw enforcement all fuel the
firestorms of parking lot frustrations for strata councils and owners.

In a typical development, there is sufficient parking for at least one car for every strata lot. Some units, because they
are larger, may have two or more spaces. But how does anyone really know who has the right to use what space? Here
is a typical parking plan in a new strata. There is nothing unusual on the strata plan as all parking is deemed to be
common property, but what makes this difficult and unknown to a second purchaser is that a developer may "sell" all
of the parking spaces into long term leases. The problems begin when the first owners start to resell their homes, and
the parking agreements are not registered and the parking plans allocating parking have not been filed either as rules
or bylaws. An owner sells with the assumption they are selling their 2 "purchased" parking spaces. The sales
agreement indicates that there are 2 parking spaces with this strata lot, and even goes as far as naming the numbering
of the lots. Then the strata council re-allocates parking based on needs or requests of owners, with no parking plan,
no registered limited common property, no bylaw designating parking, and suddenly the dispute around parking is lit.
CHOA recommends strata corporations to seek a legal opinion on whether the created "parking leases" are
enforceable. There may be a number of conditions or exemptions that limit or restrict their enforceability.
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Parking designated by owner developer as limited common property

258 (1) An owner developer may, at any time before the first annual general meeting of the strata corporation, amend the strata plan to
designate parking stalls as limited common property for the exclusive use of owners of strata lots in the strata plan.

(2) In designating parking stalls under subsection (1), the owner developer acts as the council and must

(a) act honestly and in good faith with a view to the best interests of the strata corporation, and

(b) exercise the care, diligence and skill of a reasonably prudent person in comparable circumstances.

(3) An owner developer may, at any time before the first annual general meeting of the strata corporation, amend the strata plan to
designate a maximum of 2 extra parking stalls as limited common property for the exclusive use of the owners of each strata lot in the
strata plan.

(4) In this section, "extra parking stalls" means any parking stalls, on land shown on the strata plan as set aside for parking, that
are in addition to the total number of parking stalls calenlated by adding

(a) one stall per strata lot, or any greater number of stalls required by an applicable municipal bylaw, Nisga'a Government law or other
enactment, plus

(b) one stall per 10 strata lots for visitor parking or any greater number of visitor parking stalls required by an applicable municipal
bylaw, Nisga'a Government law or other enactment.

(5) In designating extra parking stalls under subsection (3), the owner developer is not required to act with a view to the best interests of the
Strata corporation, but must act honestly and in good faith and exercise the care, diligence and skill of a reasonably prudent person in
comparable circumstances.

(6) A designation of parking stalls under subsection (1) or (3) does not require approval by a resolution at an annual or special general
meeting.

(7) An application to amend the strata plan under this section must be made to the registrar accompanied by a reference or explanatory
plan, whichever the registrar requires, that

(a) shows the amendment, and

(b) is in a form required under the Land Title Act and the regulations made under that Act for a reference or explanatory plan.

Here are some of the most common questions that we receive regarding parking:

1) When I buy my strata lot do I own my parking? It depends on the designation of the strata parking, common
parking is owned by the corporation, not individual owners. Limited common property is for the exclusive use of
an owner, but still the ownership of the strata corporation and a strata lot is for the exclusive use of an owner and
part of their strata lot ownership. Parking lease agreements may not be enforceable under the provisions of the
Act. The Strata Corporation and buyers should seek a legal opinion on lease agreements for parking.

2) If I bought my parking when I purchased a new condo, can I sell it to the next purchaser? In most cases the
parking is still part of the common property and an owner cannot sell or lease common property. If you have
entered into a long term lease agreement for the parking, talk to your lawyer and the strata corporation before you
consider transferring your purchased parking. If your parking is a separate strata lot, then you would sell it
separately in the same manner as selling your condo.

3) Can the strata council change the parking spaces without the owners vote? It all depends on the bylaws and rules
of your strata, the designations of the property, limitations on use of property, and any ratified parking plans that
the corporation has adopted.

4) Can the council rent out parking not being used by owners? The bylaws and rules of the strata corporation
delegate the control and use of the common property and common assets of the corporation. The Act and
Regulations permit users fees for common property and common facilities, however the user fee must first either
be a rule ratified by owners at a general meeting by majority vote or a bylaw ratified in accordance with section
128 of the Act.

5) How can we solve our parking disputes? The best advice we can offer our members is for strata corporations
with large, complicated, undefined parking areas is to create a parking plan and provisions for parking that can
form part of the bylaws and rules. If the plan is in place there are few disputes.
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